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Abstract

Due to globalization and advanced technology, negative environ-
mental consequences result from industrial and commercial operations
worldwide. Tackling environmental illegalities is a major global con-
cern that requires ongoing evaluation and revision at all levels and in
different parts of the world. During the last century, there has been
increased attention given to the problem of environmental crimes.
Sanctions against environmental crimes must be more effective, stron-
ger, realistic and imminent. In the battle against environmental crimes,
several obstacles have distracted the implementation of criminal law.

This paper addresses the valuable role of criminal law in providing
effectiveness of environmental protection laws, since compliance with
environmental laws is not usually voluntary. In specific, this paper ex-
amines some obstacles in an international context. The study is based
on theoretically driven research methods. It examines primary and
secondary resources on the topic such as assigned laws, precedents,
academic books, journal articles and reliable websites. Finally, it con-
cludes with some recommendations that could contribute to minimiz-

ing (if not preventing) environmental crimes.

Keywords: Forensic Science, Environmental, Crime, Criminal
law, Responsibility, Strict liability.
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1. Introduction

Due to globalization and advanced technology, the
world has become a small, borderless village full of mu-
tual commerce and a variety of industrial activities. Glo-
balization and advanced technology have also resulted in
environmental damage which necessitates legal protection
of the global environment of utmost concern. Recogniz-
ing this interest, legislative bodies in most countries have
passed a wealth of environmental laws in order to safe-
guard the environment. Over time, environmental laws
have been reformed to include criminal laws that enforce
criminal penalties on environmental violations. This paper
will conduct an analytical-theoretical examination of the
three elements of environmental crime: the ‘legal recogni-
tion of an environment’ element, the ‘Actus Reus’ element,
and the ‘Mens Rea’ element. The paper will identify the le-
gal definition of the term “environment”, and examine how
an environmental crime is potentially committed, whether
by doing an act or by omitting to do a certain act. In terms
of the ‘Mens Rea’ element, this paper will explore how
criminal law deals with environmental crimes differently.
In order to emphasize protection for the environment, crim-
inal law has developed in imposing criminal penalties on
voluntary and involuntary violations, as well as on mere
violations of environmental law or regulations even when

those violations did not cause any environmental damage.

2. Elements of Environmental Crime
Ordinarily, for a crime to exist there must be three ele-

ments to be fulfilled: the legal element (subject of crime),

the physical element (Actus Reus), and the mental element

(Mens Rea).

2.1 Legal Element (Subject of Crime)

The subject of environmental crime is the ‘environ-
ment’. What is the definition of an environment from a le-
gal perspective?

The environment is our surroundings, including non-

living things, such as land, air, and water, and living things
such as plants, animals, and human beings. Living things
provide conditions for development and growth, as well as

of danger and damage [1].

2.2 Physical Element (Actus Reus)
This element consists of three divisions: act/omission,

result, and the causality between them.

2.2.1 Act or Omission
2.2.1.1 Committing environmental crime by doing an act
Doing an act means that the defendant makes positive
efforts towards an act prohibited by law [1]. Some environ-
mental crimes are positive crimes where the ‘Actus Reus’
is achieved by making efforts to do the act. This is clear
in most criminal laws worldwide. For instance, according
to the Environmental Protection Act 1990 in England and
Wales any person who initiates or participates in any acts
of collection, transport, treatment, storage and tipping of
‘controlled waste’ without a waste management license
will be subjected to a penalty [1]. In some cases, the cause
of environmental damage is conducted deliberately. The
‘Ecuador Vs. Chevron Texaco’ case is a landmark environ-
mental lawsuit that will be explained later in this paper.
Most environmental crimes are positive crimes (require
acts) that consist of all conducts that contribute to environ-
mental degradation. The following acts include, but are not
limited to, the actions of damaging the environment:
Pollution: there are several types of pollution such
as water pollution, noise pollution, and air pollution. As
for pollution, pollutants come from different sources and
could be visible or nonvisible [2]. They contribute to
global warming [2]. There is an infinite number of human
activities that contribute to air pollution, but this study will
concentrate on some human activities that are prohibited
by law. However, “the contribution of environmental ex-
posures, if any, to these differentials is largely unknown.
Establishing a causal relationship between exposures to an
environment agent and subsequent diseases or injury in hu-
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mans is usually difficult unless the link is very strong.” [3].

Deforestation: It might seem that there is nothing
wrong with rapid population growth, but this rapid growth
can affect the environment negatively in one way or an-
other [4]. Cutting trees which results in deforestation is
sometimes conducted in order to increase the land area to
cope with rapid population growth [4].

Landfills: This is one of the many illegal human activi-
ties that are not confined to just harming the environment,
but also the human beings themselves. This landfill activity
has increased since the late nineteenth century [5]. Conse-
quently, a large volume of diseases emerged from epidem-

ics that are a result of landfills [3].

2.2.1.2 Committing environmental crime by omission

While most environmental crimes are of a positive con-
duct nature, some of these environmental crimes are com-
mitted by omission. To illustrate, a person who has a legal
duty to protect the environment yet has omitted to do so
will be criminally liable. As an example, according to the
Environmental Protection Act 1990, Section 34 article (1):
there is an imposed duty on “any person who imports, pro-
duces, carries, keeps, treats or disposes of controlled waste
or, as a broker, has control of such waste, to take all such
measures applicable to him in that capacity as are reason-
able in the circumstances” [1] .

a- to prevent any contravention by any other person of
section 33;

b- to prevent any contravention of certain (i.e. specific)
provisions of the Pollution Prevention and Control Regula-
tions;

c- to prevent the escape of the waste from his control or
that of any other person; and

d- on the transfer of the waste, to secure-

1- that the transfer is only to an authorized person or to
a person for authorized transport purposes; and

2- that there is transferred such a written description of
the waste as will enable other persons to avoid a contra-

vention of the section 33 or the Pollution Prevention and

Control Regulations” [1].

Accordingly, a person who fails to do the previous du-
ties will be a subject of penalty. Notably, in the environ-
mental crime, not any omission is criminalized but only
the culpable omission will be indictable. According to the
general principles of criminal law, the omission will be cul-
pable when three conditions are fulfilled:

a- There is a legal duty or environmental obligation

b- There is intentional omission to do the legal duty

c- Fulfilling the duty was possible and within the pow-

er of the defendant

In accordance to the above-mentioned conditions, fail-
ure to do the imposed environmental legal duty will not be
culpable if it was not within the power of the defendant to

do so.

2.2.2 Consequences

In order to convict the defendant for an environmen-
tal crime such as pollution, a prohibited consequence must
take place [6]. This is called a ‘result crime’ [6]. For other
environmental crimes, especially the dangerous ones such
as having or dealing with hazardous waste, the environ-
mental criminal law does not account for the prohibited re-
sult to take place. It is legally enough to convict the defen-
dant if he only commits the act, aside from the result and
whether this act does not ensue in a harmful result. This is

called a ‘conduct crime’ [6].

2.2.3 Causation

This is the nexus between the act/omission and its
consequences [6]. In most cases of environmental crime,
it is always difficult to identify the real cause of a result.
Causality in environmental crime is different from general
criminal cases. This is due to the fact that in some envi-
ronmental crimes, the result does not take place right after
the act/ omission but after a varying period of time. Tradi-
tional theories of causation do not offer the solution. How-
ever, there have been other theories such as epidemiology

causality theory, the indirect disproof theory, and causal-
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ity presumption rule, etc. [7]. This inevitable difficulty has
made legal scholars explore another base for criminal li-
ability. They suggested that there is no need to wait for the
prohibited result to happen. Instead, they establish criminal
liability on the base of ‘strict liability’, where there is no
need to prove the Mens Rea (mental element), as well as
no need to wait for the result to take place. The defendant is
criminalized and penalized if he is caught with any conduct

that is prohibited by environmental law.

2.3 Mental Element (Mens Rea)

Mens Rea refers to the mental element necessary for a
particular crime [6]. When environmental crime is exam-
ined, a variety of Mens Rea such as ‘malice aforethought’,
intention, or recklessness can be identified. Nevertheless,
environmental crime is still a crime, even if there is no
culpable intention [6]. Sometimes environmental damage
happens because of gross negligence. Based on what has
been mentioned earlier in this paper, some environmental
crimes are considered strict liability offences. Unsurpris-
ingly, this severity with environmental criminal liability
emerges due to the desperation to provide criminal legal
protection for the environment. Therefore, penalties are im-
posed whether there is a culpability or negligence in an act
or not [8]. To illustrate, environmental violations could be
held as intentional crimes, involuntary (gross negligence)

crimes, or strict liability environmental offences.

2.3.1 Intentional (voluntary) Environmental Crime
This is the most serious environmental crime because
it has the most culpable form of Mens Rea [6]. The defen-
dant not only knows that his/her act/omission will cause
grievous environmental damage, but he/she intends to do
so. This is clear in the Ecuador Vs. ChevronTexaco case
(2011) where the ChevronTexaco Oil Company conducted
illegal oil extraction tactics that were deliberately illegal

and unethical in order to avoid high costs [9].

Ecuador Vs. ChevronTexaco (2011)

In 1994, the American oil company ChevronTexaco
went to the Republic of Ecuador to invest in oil. The com-
pany exercised intentional and unethical oil extraction
practices which led to immense environmental harm. Un-
fortunately, the company did this in an attempt to reduce
costs [9]. Indigenous Ecuadorian people living in the rain-
forest suffered extreme health issues and faced the costs
of the environmental damage that took place as a result of
that environmental disaster. Due to the geographic magni-
tude of the environmental harm and the sizable damages,
the indigenous Ecuadorian people, led by Maria Aginda,
filed a case before the American courts and claiming 27
billion dollars. Chevron Texaco successfully avoided trial
in New York for nine years and succeeded in convincing
the New York judge to move the trial to Ecuadorian courts.
In 2003, Ecuadorian judges agreed upon a judicial inspec-
tion of the polluted land, which prolonged the trial another
eight years until February 2011. This was when the Ecua-
dorian court made its decision in favor of Ecuador, forcing
Chevron Texaco to pay 8.6 billion dollars towards damages
and make a public statement of apology. Chevron Texaco
appealed the court decision and the appeal is still ongoing.
However, such judicial decision stands as an important vic-
tory for indigenous people as well as for the environment
[9]. The crucial question in this case was why the penalty
was confined to paying damages rather than imprisonment
even though it contains the most culpable form of Mens

Rea.

2.3.2 Involuntary Environmental Crime

The defendant under this type does not commit the en-
vironmental crime with culpability, but with gross negli-
gence. A prime example is the ongoing lawsuit filed against

British Petroleum Oil Company, otherwise known as BP.

The case of British Petroleum Oil Company
BP is one of the largest oil companies worldwide. The
company was in search of oil in the Gulf of Mexico when

on the evening of 20 April 2010, the Deepwater Horizon oil
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rig exploded after gas seeped into the well that the rig was
drilling, killing 11 crew members and injuring 17 others.
Unfortunately, this catastrophe not only caused the casual-
ties and killings of BP crew members, but also caused a
huge catastrophic environmental disaster as “5 million bar-
rels of oil escaped into the Gulf of Mexico over the next 87
days, coating hundreds of miles of shoreline with oil which
caused severe damage to marine life, coral reefs and birds”
[10]. In November 2012, a statement was made saying “BP
agrees to pay $4.5 billion in fines and other penalties and
pleads guilty to 14 criminal charges [11]. The U.S. govern-
ment banned BP from new federal contracts, imperiling the
company’s role as a top U.S. offshore oil producer and No.
1 military fuel supplier. Separately, the U.S. Department of
Justice filed criminal charges against three BP employees
in connection with the accident. Finally, BP agreed to pay
about $18.7 billion in damages for water pollution caused
by the spill, settling claims with the U.S. government and
Louisiana, Mississippi, Alabama, Texas and Florida™[11].
However, it can be noticed from this case that criminal law
was implemented through setting criminal charges against
the employees who were grossly negligent, imposing fines
on the company, and paying damages as a result to what BP

caused of massive environmental damage.

2.3.3 Strict Liability Environmental Offences

Strict liability offences first originated in the 18th cen-
tury, regarding contamination of food and tobacco [6].
They were developed in the 19th century [6] to include
other public welfare issues, including environmental il-
legalities, like pollution, to protect the environment from
rapidly expanding sources of danger and damage. In codi-
fying these strict liability offences, states did not always
prescribe culpability as an element of the offense [8]. Strict
liability means that liability is imposed “in the absence of
fault, knowledge, intent, negligence, breach of contract, or
any other direct or indirect wrongdoing by the person held
responsible.”[12].

Most criminal laws impose strict liability for failure to

comply with statutory provisions or regulations, regardless
of the reason for the failure. Therefore, a defendant could
behave negligently, recklessly, or with absolute “fore-
sight and vigilance” [13] if there is noncompliance with
a regulation or statutory provision. The nexus between the
defendant’s mental state and the violation is irrelevant to
criminal liability [13] . In other words, in environmental
strict liability offences, Mens Rea is not required. A person,
for instance, who commits a strict liability environmental
offence, will be subjected to criminal penalties. Ignorance
of law plays no role in imposing strict criminal liability on
some environmental offences, and this fact constitutes an
exception to ‘the general principle that awareness of what
one is doing is a prerequisite for the infliction of punish-
ment’[13]. However, “the penalties are usually “relatively
small”; and conviction would not cause serious harm to the
defendant’s reputation” [8]. So far, in the area of environ-
mental crimes it seems that strict liability is the most ef-
fective method of deterring environmental violations [14].
This means that “an individual could be convicted of a fel-
ony despite the fact that he or she believed the operations
were in total compliance with all applicable regulations
and limitations and had taken reasonable steps to ensure
that they were in compliance” [15].

There are many environmental statuses that impose
strict criminal liability on environmental illegalities such
as the Comprehensive Environmental Response, Com-
pensation, and Liability Act known as CERCLA [16]. The
incentive behind strict liability according to CERCLA is
to assume that there is someone who will be held respon-
sible for the clean-up costs. Strict liability could be joint
or several liabilities [16]. If a court recognizes a certain
individual out of many that polluted the environment, such
an individual can be a subject for responsibility for the to-
tal clean-up costs, and the only defense for him will be to
claim compensation from other potentially liable individu-

als [16].

3. Conclusion
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In the light of the analysis of elements of environmental
crime, cases provided, and related laws, it can be concluded
that environmental protection must be a top global priority.
Environmental crimes must be fought on many fronts. On
the legal level, since environmental violations are steadily
increasing, it is clear that some of these violations are vis-
ible and other violations are invisible. Therefore, lawyers,
judges, lawmakers, and practitioners must understand the
concept of ‘environmental crime’and its changing inclu-
sion.

The analysis led to the conclusion that environmen-
tal crimes are not always ‘result crimes’, but can also be
considered ‘conduct crimes’. Accordingly, a person who
violates environmental laws, even if such violation did not
cause any environmental damage, will be a subject of crim-
inal penalties based on a ‘strict liability’ doctrine.

However, criminal penalties for these destructive acts
are still lenient and minor compared to the environmental
damage taking place every day. I would suggest for a legal
reform to modify penalties in parallel with the increased
environmental violations. In the area of environmental
crimes, creating a strict criminal liability method is, un-
doubtedly, a step forward. In addition, serious, severe, and
deterrent punishments are now recommended more than
ever before.

Although there is pre-existing awareness of environ-
mental violations, I would suggest there should be better
awareness of the scale and prospective for environmental
crime in every country. Awareness strategies should be
drawn up by governments in order to educate and train the
relevant authorities to identify any environmental criminal
activity. By doing so, the subject of environmental crime
would be more identifiable by not only the competent au-
thorities, but also by all people who, as a result of such
awareness, will have the zeal and the ethical duty to report
on environmental violations. Ultimately, it is evident that
environmental crime is a global problem that needs a glob-
al response. While several issues have been pointed out in

this paper, environmental crime as a growing challenge re-

quires additional studies and research to pace its growth.
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